Case 1:04-cv-01773-DAB  Document 134-3  Filed 01/18/2007 Page 26 of 46



Case 1:04-cv-01773-DAB  Document 134-3  Filed 01/18/2007 Page 27 of 46

Class Members whose claims are not approved by the Court shall be barred from participating in
distributions from the Net Settlement Fund, but otherwise shall be bound by all of the terms of
this Stipulation and the Settlement, including the terms of the Judgment to be entered in the
Action and the Release provided for herein, and will be barred from bringing any action against
the Released Persons concerning the Released Claims.

39.  All proceedings with respect to the administration, processing, and determination
of claims described by paragraph 37 above and the determination of all controversies relating'
thereto, including disputed questions of law and fact with respect to the validity of claims, shall
be subject to the jurisdiction of the Court.

40.  The Net Settlement Fund shall be distributed in accordance with the Plan of
Allocation only after the Effective Date and after (i) all timely Proofs of Claim have be¢n
processed, and all Class Members whose claims have been rejected or disallowed, in whole or in
part, have been notified and provided with the opportunity to be heard concerning such rejection
or disallowance; (ii) all timely objections with respect to all rejected or disallowed claims have
been resolved by the Court or otherwise, and all appeals therefrom have been resolved or the
time therefor has expired; and (iii) all matters with respect to the Fee and Expense Award have
been resolved by the Court and all appeals therefrom have been resolved or the time therefor has
expired.

41.  Plaintiffs’ Co-Lead Counsel will apply to the Court, on notice to Defendants’
Counsel and Nominal Defendants’ Counsel, for a Class Distribution Order that approves the
Claims Administrator’s administrative determinations concerning the acceptance and rejection of
the claims submitted herein, and directs distribution, once the Effective Date has occurred, of the

Net Settlement Fund in accordance with the Plan of Allocation.

26



Case 1:04-cv-01773-DAB  Document 134-3  Filed 01/18/2007 Page 28 of 46

42.  No person shall have any claim against any Plaintiffs, Class Members, the Claims
Administrator, Defendants, Nominal Defendants, or Released Persons, or any of their respective
attorneys based on investments or distributions made substantially in accordance with this
Stipulation and the Settlement contained herein, the Plan of Allocation, or further orders of the -
Court.

43. It is understood and agreed by the Parties that the Plan of Allocation is not part of
the Stipulation and is to be considered by the Court separately from the Court’s consideration of
the fairness, reasonableness, and adequacy of the Settlement set forth in this Stipulation, and any
order or proceeding relating to the Plan of Allocation shall not operate to terminate or cancel the
Stipulation or affect the finality of the Judgment of the Court approving the Stipulation and the -
Settlement set forth herein, or any other orders entered pursuant to the Stipulation.

44, Defendants, Nominal Defendants, Released Persons, and their respective counsel
shall have no responsibility for, interest in, or liability whatsoever with respect to:

(a) any act, omission, or determination of the Plaintiffs” Co-Lead Counsel, the
Claims Administrator, or any designees or agents of the Plaintiffs’ Co-Lead Counsel or Claims
Administrator;

(b) any act, omission, or determination of Plaintiffs’ Co-Lead Counsel,
Claims Administrator, or any designees or agents of the Plaintiffs’ Co-Lead Counsel or Claims .
Administrator in connection with the administration of the Settlement;

(c) the management, investment, or distribution of the Settlement Fund;
and/or

(d the receipt, determination, administration, calculation, or payment of any

claims concerning the Settlement Fund.
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IX. NOTICE ORDER AND FINAL FAIRNESS HEARING

45.  Promptly after this Stipulation has been fully executed, Plaintiffs’ Co-Lead
Counsel and Defendants’ Counsel jointly shall move the Court for entry of the Notice Order,
setting a Final Fairness Hearing to determine whether the Settlement should be granted Final
Approval and whether and in what amount the application of Plaintiffs’ Co-Lead Counsel for a-
Fee and Expense Award should be granted.

X. JUDGMENT

46. - Ifthe Settlement is granted final approval by the Court, the Parties’ counsel shall

request that the Court enter the Judgment in a form substantially similar to Exhibit F.

XI. SUPPLEMENTAL AGREEMENT

47.  Simultaneously herewith, Plaintiffs’ Co-Lead Counsel and Defendants’ Counsel -
are executing a “Supplemental Agreement” setting forth certain conditions under which this
Stipulation may be terminated by any Defendant if potential Class Members above a certain

threshold amount exclude themselves from the Class as Opt-Outs. The Supplemental Agreement

shall not be filed prior to the Final Fairness Hearing unless a dispute arises as to its terms. In the

event of a withdrawal from this Stipulation pursuant to the Supplemental Agreement, this
Stipulation shall become null and void and of no further force and effect, and the provisions of
paragraph 50 shall apply. Notwithstanding the foregoing, the Stipulation shall not become null
and void as a result of the election by a Defendant to exercise its option to withdraw from the
Stipulation pursuant to the Supplemental Agreement unless and until the conditions set forth in .

the Supplemental Agreement have been satisfied.
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XII. EFFECTIVE DATE OF SETTLEMENT, WAIVER OR TERMINATION

48.  The Effective Date shall be the first business day after which all of the following
events have occurred and conditions have occurred or been met:

(a) All Parties through their duiy—authorized representatives have executed
this Stipulation;

(b)  The Court has entered the Notice Order substantially in the form
attached hereto as Exhibit E;

(c) The Court has issued a Judgment substantially in the form attached
hereto as Exhibit F, following dissemination of notice to the Class and the Final Fairness
Hearing, as prescribed by Rule 23 of the Federal Rules of Civil Procedure, and the expiration
of any time for appeal or review of such Judgment, or, if any appeal is filed and not dismissed,
after such Judgment is upheld on appeal in all material respects and is no longer subject to
review upon appeal or review by writ of certiorari, or, if the Court enters an order and final
judgment in a form other than that provided above (“Alternative Judgment”)and none of the.
Parties elects to terminate this Settlement, the date that such Alternative Judgment becomes
final and no longer subject to appeal or review; and

(d)  No Party having a right to terminate the Settlement has given a timely
Termination Notice.

49.  Plaintiffs’ Co-Lead Counsel and Defendants shall have the right to terminate the
Settlement and this Stipulation by providing Termination Notice to all other Parties within thirty
(30) days after (a) the Court’s declining to enter the Notice Order in any material respect; (b) the
Court’s refusal to approve this Stipulation or any material part of it (e.g., by declining to issue

either the Judgment or the Notice Order); (c) the Court’s declining to enter the Judgment in any

29



Case 1:04-cv-01773-DAB  Document 134-3  Filed 01/18/2007 Page 31 of 46

material respect; (d) the date upon which such Judgment is modified or reversed in any material
respect by the Court of Appeals or the Supreme Court; or (e) the date upon which an Alternative
Judgment is modified or reversed in any material respect by the Court of Appeals or the Supreme
Court.

50. Except as otherwise provided herein, if the Settlement is terminated pursuant to
any of paragraphs 47-52 and/or the Supplemental Agreement, then (1) the Parties and all Class
Members shall be deemed to have reverted to their respective status in the Action as of the date
and time immediately prior to the commencement of settlement discussions and the mediation -
conducted by the Honorable Edward Infante, (2) except as otherwise expressly provided, the
Parties shall proceed in all respects as if this Stipulation and any related orders had not been
entered, and (3) the balance of the Settlement Account, plus any interest and/or dividends earned
by either account, less any taxes due with respect to interest or dividends earned on either
account, shall be returned to Defendants (as Defendants shall instruct Plaintiffs’ Co-Lead
Counsel) within ten (10) days after the Termination Notice is provided. In such event, neither
Plaintiffs, nor Plaintiffs’ Co-Lead Counsel, nor any Class Member shall be liable for repaying
any such taxes due or taxes paid, or any Notice and Administrative Costs incurred and paid or
owed by Defendants, or have any financial responsibility or liability other than for return of the .
Settlement Account balance and interest and/or dividends as set forth above.

51. If the Settlement is terminated as set forth above, then the fact and terms of this
Stipulation and this Settlement, and the negotiations and correspondence concerning this
Stipulation and this Settlement, shall not be admissible in any litigation, arbitration, or other

proceeding, for any purpose other than to effectuate the termination of this Settlement.
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52.  This Settlement may also be terminated in accordance with the “Supplemental
Agreement” described in paragraph 47.

XIII. NO ADMISSION OF WRONGDOING

53.  This Stipulation, whether or not consummated, any proceedings taken pursuant to
it, and any communications, negotiations, correspondence, or documents in connection with it: -
(@ shall not be offered or received against Defendants, Nominal
Defendants, or any Released Persons as evidence of or construed as or deemed to be evidence
of any presumption, concession, or admission by any Defendant, Nominal Defendant, or
Released Person with respect to the truth of any fact alleged by Plaintiffs or the validity of any
claim that has been or could have been asserted in the Action or in any litigation, arbitration,
or other proceeding, or the deficiency of any defense that has been or could have been
asserted in the Action orin any litigation, arbitration, or other proceeding, or of any liability,
negligence, fault, or wrongdoing of Defendants, Nominal Defendants, or Released Persons;
(b) shall not be offered or received against Defendants, Nominal
Defendants, or any Released Persons, as evidence of a presumption, concession or admission
of any fault, misrepresentation, or omission with respect to any statement or written document
approved or made by any Defendants, Nominal Defendants, or Released Persons;
(c) shall not be offered or received against Defendants, Nominal
Defendants, or Released Persons as evidence of a presumption, concession or admission with-
respect to any liability, negligence, fault or wrongdoing, or in any way referred to for any
other reason as against any Defendants, Nominal Defendants, or Related Persons, in any other
civil, criminal or administrative action or proceeding, other than such proceedings as may be

necessary to effectuate the provisions of this Stipulation; provided, however, that if this
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Stipulation is approved by the Court, Defendants, Nominal Defendants, and Released Persons
may refer to it to effectuate the liability protection granted them hereunder; : -
(d)  shall not be construed as an admission or concession that the
consideration to be given hereunder represents the amount which could be or would have been
recovered after trial; and
(e) shall not be construed as or received in evidence as an admission,
concession or presumption against Plaintiffs or any Class Members that any of their claims:
are without merit, or that any defenses asserted by Defendants have any merit, or that
damages recoverable under the Complaint would not have exceeded the Settlement Payment..

XIV. MISCELLANEOUS PROVISIONS

54.  All of the exhibits attached hereto are hereby incorporated by reference as though
fully set forth herein.

55.  Each Defendant and each Nominal Defendant warrants that it or he has not filed
or instituted proceedings for any type of bankruptcy (whether voluntary or involuntary), made an
assignment for the benefit of creditors or commenced or become subject to any similar action or
proceeding, and that its or his participation in this Settlement will not render it or him insolvent
within the meaning of and/or for the purposes of the United States Bankruptcy Code, including
sections 101 and 547 thereof. The parties recognize, however, that the company formerly known
as American Express Financial Advisors Inc. is now Ameriprise Financial Services, Inc., and the
company formerly known as American Express Financial Corporation is now RiverSource
Investments LLC.

56.  Ifacaseis commenced in respect of any Defendant or Nominal Defendant under

Title 11 of the United States Code (Bankruptcy), or a trustee, receiver or conservator is
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appointed under any similar law, and in the event of the entry of a final order of a court of
competent jurisdiction determining the transfer of money to the Settlement Fund or any portion
thereof to be a preference, voidable transfer, fraudulent transfer, or similar transaction and any
portion thereof is required to be returned, and such amount is not promptly deposited to the
Settlement Fund by others, then, at the election of Plaintiffs’ Co-Lead Counsel, the Parties shall
jointly move the Court to vacate and set aside the releases given and Judgment entered in favor
of Defendants and Nominal Defendants pursuant to this Stipulation, which releases and
Judgment shall be null and void, and the Parties shall be restored to their respective positions in
the litigation as of the date a day prior to the date of this Stipulation, and any cash amounts in the
Settlement Fund shall be returned as provided in paragraph 50 above.

57.  If, following the date of the Notice Order, any action brought by a Class Member
seeking to prosecute any Released Claims has been or is filed with any court, arbitration pane},
or other such forum, the Parties will promptly seek an order preliminarily enjoining any such
action pending final approval of the Settlement and exhaustion of all appeals and review
proceedings concerning final approval of the Settlement and/or expiration of the time to initiate
such an appeal or review proceeding; except that, in the event a claim is brought by an Opt-Out,
a Party or the Parties will seek an order preliminarily enjoining any such claim only if such Party
or Parties determine that it threatens the Court’s jurisdiction or its ability to implement the
Settlement.

58.  The Parties intend the Settlement to be a final and complete resolution of all
disputes asserted or which could be asserted by Plaintiffs, the Class Members, or their attorneys
against the Released Parties with respect to the Action and the Released Claims. Accordingly,

Plaintiffs, the Class Members, and Defendants and Nominal Defendants agree not to assert in
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any forum that the litigation was brought by Plaintiffs or defended by Defendants or Nominal
Defendants in bad faith or without a reasonable basis. The Parties shall assert no claims of any
vioiation of Rule 11 of the Federal Rules of Civil Procedure relating to the prosecution, defense,
or settlement of the Action. The Parties agree that the amount paid and the other terms of the
Settlement were negotiated at arm’s length in good faith by the Parties, and reflect a settlement
that was reached voluntarily after consultation with experienced legal counsel.

59.  This Stipulation may not be modified or amended, nor may any of its provisions
be waived, except by a writing signed on behalf of all Parties or their successors-in-interest.

60.  The headings herein are used for the purpose of convenience only and are not
meant to have legal effect.

61.  The administration and: consummation of the Settlement as set forth in this
Stipulation shall be under the authority of the Court, and the Court shall retain jurisdiction for the
purpose of entering orders providing for awards of attorneys’ fees and expenses to Plaintiffs’
Co-Lead Counsel and enforcing the terms of this Stipulation.

62.  The waiver by one Party of any breach of this Stipulation by any other Party shall
not be deemed a waiver of any other prior or subsequent breach of this Stipulation.

63.  This Stipulation, its exhibits, and the Supplemental Agreement constitute the
entire agreement among the Parties concerning the Settlement of the Action, and no
representations, warranties, or inducements have been made by any Party concerning this
Stipulation and its exhibits other than those contained and memorialized in such documents.
This Stipulation supersedes all prior understandings, communications, and agreements with

respect to the subject of this Settlement.
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64.  This Stipulation may be executed in one or more counterparts. All executed
counterparts and each of them shall be deemed to be one and the same instrument provided that
counsel for the Parties shall exchange among themselves original signed counterparts.

65.  This Stipulation shall be binding upon, and inure to the benefit of, the successors
and assigns of the Parties.

66.  The construction, interpretation, operation, effect, and validity of this Stipulation,
and all documents necessary to effectuate it, shall be governed by the internal laws of the State of
New York without regard to that State’s choice-of-law rules, except to the extent that federal law
requires that federal law governs.

67.  This Stipulation shall not be construed more strictly against one Party than
another merely by virtue of the fact that it, or any part of it, may have been prepared by counsel
for one of the Parties, it being recognized that it is the result of arm’s-length negotiations
between the Parties and all Parties have contributed substantially and materially to the
preparation of this Stipulation.

68.  All counsel and any other person executing this Stipulation and any of the
exhibits hereto, or any related settlement documents, warrant and represent that they have the full
authority to do so and that they have the authority to take appropriate action required or
permitted to be taken pursuant to the Stipulation to effectuate its terms.

69.  Plaintiffs’ Co-Lead Counsel and Defendants’ Counsel and Nominal Defendants’
Counsel agree to cooperate fully with one another in seeking entry of the Notice Order and the
Court’s approval of the Stipulation and Settlement, and to promptly agree upon and execute all
such other documentation as may be reasonably required to obtain final approval by the Court of

the Settlement.
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GIRARD GIBBS LLP

By:

Daniel C. Girard
601 California Street, Suite 1400
San Francisco, California 94108
Telephone: (415) 981-4800
Facsimile: (415) 981-4846

Plaintiffs’ Co-Lead Counsel

MILBERG WEISS & BERSHAD LLP

By:

Janine L. Pollack
One Pennsylvania Plaza
New York, New York 10119-01 65
Telephone: (212) 594-5300
Facsimile: (212) 868-1229

Plaintiffs’ Co-Lead Counsel

STULL STULL & BRODY

By: %M oo o

fules Brody
Mark Levine

6 East 45th Street

New York, New York 10017
Telephone: (212) 687-7230
Facsimile: (212) 490-2022

Plaintiffs’ Co-Lead Counsel
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GIRARD GIBBS LLP

By:

Danicl C. Girard

601 California Street, Suite 1400
San Francisco, California 94108
Telephone: (415) 981-4800
Facsimile: . (415) 981-4846

Plaintiffs’ Co-Lead Counsel

MILBERG WEISS & BERSHAD LLP

By: \T(UMAL& Cf : pOQQQﬂQ‘

=/

Janine L. Pollack
One Pennsylvania Plaza
New York, New York 10119-0165
Telephone: (212) 594-5300
Facsimile: (212) 868-1229

Plaintiffs’ Co-Lead Counsel
STULL STULL & BRODY

By:

Jules Bfody

6 East 45th Street

New York, New York 10017
Telephone: (212) 687-7230
Facsimile: (212) 490-2022

Plaintiffs’ Co-Lead Counsel
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GIRARD GIBBS LLP

By: W
Daniel C. Girard

601 California Street, Suite 1400
San Francisco, California 94108
Telephone: (415) 981-4800
Facsimile: (415) 981-4846

Plaintiffs’ Co-Lead Counsel

MILBERG WEISS & BERSHAD LLP

By:

Janine L. Pollack
One Pennsylvania Plaza
New York, New York 10119-0165
Telephone: (212) 594-5300
Facsimile: (212) 868-1229
Plaintiffs’ Co-Lead Counsel

STULL STULL & BRODY

By:

Jules Brody

6 East 45th Street

New York, New York 10017
Telephone: (212) 687-7230
Facsimile: (212) 490-2022

Plaintiffs’ Co-Lead Counsel
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WILMER CUTLER PICKERING HALE
and DORR LLP

By:

Peter K. Vigeland
399 Park Avenue
New York, New York 10022
Telephone: (212) 230-8800
Facsimile: (212) 230-8888

Defendants’ Counsel

COUNSEL TO THE AXP FUNDS

o St

“Scott R. Plummer

Nominal Defendants’ Counsel
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WILMER CUTLER PICKERING HALE
and DORR LLP

Peter K. Vigeland -
399 Park Avenue
New York, New York 10022
Telephone: (212) 230-8800
Facsimile: (212) 230-8888

Defendants’ Counsel

COUNSEL TO THE AXP FUNDS

By:

Scott R. Plummer

Nominal Defendants’ Counsel

37





